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ordered. Deft. remanded in lieu of bail $25.000 cash or sure 


fixed on indictment 74 Cr. 1013.Watt.J 


PATAEL FONTANEZ-Filed Order that deft. havine been found mentallv incompétent to 


ursuant to 18:4246 he is comnitted to the custodv of the Attome 


Generalfor observation & examination to détermine whether the deft. is mentelT 


competent to understand the nature of the charges agalnst hins & to aid in his 


own defense and the likelihood of the deft's. becoming competent in the 


forese»able future. The Attorney General is to report to the Court within 90 de y 
■etting forth its findings and opinion with respect to the deft's. mental 


LPH0 RI\' 


-Filed CJA Form 23. deft’s. financial affida 


AD0LPH0 RIVERA - Flled Judgment & Comaitment. (Atty, Présent) The Deft. is herebv 
comii tted to theccustod y of the Atty. Gen. or his authorize d représentative for 
i cpri somment for a pe rlod of (Cts. 2 & 3 are one offense) Twent y Flve (25) Years. 
on count 3, but sô niûch of the »en t ênce~of~it^lrisonment as~ëxceed« Flftaen (15) 
Years, is susp ended & de ft. is p lacedoon pro bation for a peri od of Q n e (1) D av. 
(Cts. 4 & 5 are one offense) Tcn (10) Yearc, on count 5. to run con currentlv vith 


the_sentence itgposed oc cou nt 3. Wyatt 
Com m ltment jssued3-11-75 


AD0LPH0 RIVERA-Filed deft’s. notice of eppeal from the Judgment of 3-7-75. with 
MEMO ENPORSED. Deft*s. application to proceed on app ea l in forma pauperis is 

granted. S0 ORDERED.Vy at t.J. Mailed notice to Enid K. Gerlev, 60 East 

8th Street, N.Y.C. & U.S. Attorney's Office. 
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United states district court 

SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


RAFAEL FONTANEZ, a/k/a "Lefty," and 
ADOLPHO RIVERA, 


Défendants. 


INDICTMENT 


S 74 Cr. 



/ < 


m 


AA 


? 


r I UEO 


COUNT ONE 


4 JAN 16 1975 


% 


Consplracy to Murder 


OF N.l 


The Grand Jury charges: 


1. From on or about the lst day of October, 


1974 and continuously thereafter up to and including ohe 


l8th day of October, 1974, in the Southern District of 


New York, RAFAEL FONTANEZ, a/k/a "Lefty", and ADOLPHO RIVERA, 


the défendants, and others to the Grand Jury unknown, unlaw- 


fully, intentionaily and knowingly combined, conspired. 


confederated and agreed together anc v/ith each other to 


violate Section 1114 of Title 18, United States Code. 


yx 







2. It was part of said conspiracy that said 


défendants unlawfully, intentionally and knowingly would 
r.urder and willfully, deliberately, maliciously and with 
préméditation kill Jerry Castillo, a Spécial Agent of 
and an officer and employée of the United States Department 
of Justice, Drug Enforcenent Administration, while Jerry 
Castillo was engaged in and on account of the performance 
of his official duties, in violation of Section 1114 of 
fitle 18, United States Code. 

3- It was a further part of said conspiracy that 


said défendants unlawfully. 


intentionally and knowingly would 




( 
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the perpétration of, and in the attempt to perpetrate, a 
robbery, to wit, the robbery set forth in Counts Two (2) 
and Three (3) of this Indlctment. 

OVERT ACTS 

In pursuance of the said conspiracy and to effect 
the objecta thereof, the following overt acts were comraitted 
in the Soutnern District of New York, and elsewhsrei 

1. On October 17, 1974, the défendant RAFAEL FONTANEZ 
told Jerry Castillo and another that he could deliver one- 
half pound of heroin. 

2. On or about October 18, 1974, the défendant 
RAFAEL FONTANEZ met Jerry Castillo in the vicinity of l63rd 
Street and the Grand Concourse, Bronx, New York. 

3. On or about October 18 , 1974, the défendant 
RAFAEL FONxANEZ and Jerry Castillo drove to the vicinity of 
196th Street and Colonial Avenue, New York, New York. 




0n or about October 18 , 197*», the défendant 
RAFAEL FONTANEZ met the défendant ADOLPHO RIVERA in the 

vicinity of 196th Street and Colonial Avenue, New York City. 

5. On or about October 18 , 1974, in the vicinity 
of 196th Street and Colonial Avenue, New York, New York, 

the défendant RAFAEL FONTANEZ possessed a loaded .38 caliber 
revolver. 


6. On or about October 18, 197*1, in the vicinity 
of 196th Street and Colonial Avenue, New York, New York, the 
deiendant ADOLPHO RIVERA possessed a pair of handcuffs. 

7. On or about October 18, 197*», in the vicinity 
01 196th Street and Colonial Avenue, New York, New York, 
défendant ADOLPHO RIVERA held Jerry Caatillo's hands behind 
his back wnile the défendant RAFAEL FONTANEZ pointed the 


loaded .38 caliber revolver at Jerry Castillo. 


(fi^ls United States Code, Sections 
1114, 1111.) 


1117, 


4 
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COUNT TWO 

Robbery of Money of 
the United States 

The Grand Jury further charges: 

On or about the l8th day of October, 1974, irT the 
Southern District of New York, RAFAEL FONTANEZ, and ADOLPHO 
RIVERA, the défendants, unl£' J fully, wilfully and knowingly 
did assault Jerry Castillo, a person having lawful charge, 
control and custody of money and property of the United States, 
to wit, fourteen thousand dollars ($14,000) of official Advance 
Funds, with intent to rob, steal and purloin suc’n money and 

property of the United States. 

(Title 18, United States Code, Section 2114 
and Section 2.) 


{ 
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COUNT THREE 

Use of a Dangerous Weapon 
The Grand Jury further charges: 

On or about the l8th day of October, 1974,. in the 
Southern District of New York, RAFAEL FONTANEZ, and ÏDOLPHO 
RIVERA, the défendants, in effecting and attempting to effect 
the robbery charged in Count Two of this Indictment, unlawfully 
wilfully and knowingly did put in jeopardy the life of Jerry 
Castillo by use of a dangerous weapon, to wit, a thirty-eight 
caliber revolver. 

(Title 18, United States Code, Section 2114 
and Section 2.) 
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COUNT FOUR 


Assault on a Fédéral Offlcer 
_ and Employée _ 

The Grand Jury further charges: 

On or about l8th of October, 1574, in the Southern 
District of New York, RAFAEL FONTANEZ and ADOLPHO RIVERA, 
the défendants, unlawfully, wilfully and knowingly, did 
forcibly assault, resist, oppose, impede, .intimidate--and 
interfère with Jerry Castillo, an officer and employée of the 
Drug Enforcement Administration, while Jerry Castilio was 
engaged in and on account of the performance of his official 
duties. 

(Title 18, United States Code, Sections 
111, 1114 and Section 2.) 

COUNT FIVE 

Use of a Deadly and Dangerous 
_ Weapon _ 

The Grand Jury further charges: 

On or about the l8th day of October, 1974, in 
the Southern District of New York, RAFAEL FONTANEZ and 
ADOLPHO RIVERA, the défendants, unlawfully, wilfully and 
knowingly, did, in the commission of the acts charged in 
Count Four of this Indictment, use a deadly and dangerous 
weapon. 

(Title 18, United States Code, Sections 
111 and 2.) 




/ 



COUNT SIX ' 

üsing and Carrying a Firearm 
Purins the Comm ission of a Felony 

The Grand Jury further charges. 

On or about the l8th day of October, 1974, m 
the Southern District of New York, RAFAEL FONTANEZ, and 
ADOLPHO RIVERA, the défendants, unlawfully, wilfully and 
knowingly did use a firearm to corm-.it and did carry a firearm 
unlawfully during the commission of a felony for which each 
may be prosecuted in a court of the United States, to wit, 
the félonies charged in Counts One (1) of this Indictment. 

(Title 18, United States Code, Section 
924(c)(l) and 924(c)(2) and 924(a).) 
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COUNT SEVEN 

Receiving a Firearm While 
Under Indictment _ 

The Grand Jury further charges: 

On or about the l3th day of October, 197^> iu 

the Southern District of New York, RAFAEL FONTANEZ, the 

défendant, v;ho 

1) was under indictment in the Suprême Court of 

the State of New York, Kings County, for a crime punishable 
by imprisonment for a term exceeding one year, to wit, posse¬ 
ssion of a darigërbus weapon,- a Class E felony; and_ 

2) was under indictment in the New York State 
Spécial Narcotics Court for a crime punishable by imprisonment 
for a term exceeding one year, to wit, the criminel sale of 
dangerous drugs in violation of New York Penal Law Section 
220 .35, did unlawfully, wilfully and knowingly receive a fire¬ 
arm and ammunition, to wit, a loaded thiroy-eight cal^ber 
fiveshot revolver, serial number Q055670, manufacturea by 

R G Industries, which firearm and ammunition had been shipped 

and transported in interstate commerce. 

(Title l8, United States Code, Section 
922 (h)( 1 ) and 924 (a).)) 


Foreman 



PAUL J. CURRAN 

United States Attorney 
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2 

CHARGE OF THE COURT 

r .. 

3 

VJ Y ATT, J. 

4 

THE COURT: Madam Foreman, and ladies and gentle¬ 


5 

men of the jury: 


6 

This case is about to be submitted to you for 

r i 

7 

your decisions on the issues of fact here involved and, of 


8 

course, your decisions on those facts détermine whether your 


k> 

9 

verdict as to this défendant, Mr. Rivera, is guilty or not 


10 

guilty. In rnaking your decisions you act as ministers of 

i 

4 

11 

1 

justice and you discharge an obligation of citizenship which 

* 

12 

is not too much to call sacred. 


13 

In niaking your decisions you should act with 

i 

14 

complété fairness and impartiality, appraising the evidence 

41 

15 

1 

calmly and objectively, and without any bias or préjudice 


16 

for or against the Government or for or against the 


17 

défendant. • 


18 

You are the sole and exclusive judges of the 

J 

19 

evidence. You are the sole and exclusive judges of the 

« 

20 

facts. You décidé ail conflicts and différences in the 


21 

evidence. You draw whatever reasonable inferences are 

• 

22 

justified froin the facts as you may find those facts to be. 

; 

i 

23 

My function at this point is to give you 

J 

24 

instructions as to the applicable law, and your duty is to 


25 

take those instructions and apply them to tue facts as you 

*— i 
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; 


may find those facts to be. ïou «ust, in so determining, 
reiy upon your own reoollection of the testimony and other 


évidence 


What counsel said in their arguments this 


morning or at any other time during the trial and what I may 
say as to any fact or as to any testimony or any evidence is 
not binding on you and it is not to ne taken in place of 
your ov/n recollection, which is what Controls. 

Also, the fact that rulings hâve been made on j 
matters of evidence, motions and the like, by the Court | 

durinc, the trial is not to be taken as any indication tnat j 
the Court has any opinion whatsocver as to the guilt or the | 
innocence of the défendant or the credibility of any j 

witnesses. 

I believe I may hâve asked a fou questions of | 

one or more witnesses. If so, it is only with the object of j 

making something clear or clearer to the jury, and it is not j 

certainly to be taken as any indication of any opinion by me I 

! 

as to the guilt or innocence of the défendant or the j 

credibility of any witness. 

The îndictment, as I reminded the jury and I 
emphasized earlier, is an accusation. It is not evidence 
and is not proof of the guilt of the défendant. lie has 
pleaded not guilty. The Government has the burden of proof 


SOUTHERN DIS-, ilICT COURT REPORTERS. U.S. COURT» 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


to sstablish the charges in the indictment, and the charÿes 
are contamed in Counts 2, 3, 4, and 3 being submitted to th 
3 ury. The burden ls on the Government to establish thoso 
charges by groof beyond a reasonable doubt. 

The défendant doos not hâve to prove his 
innocence, ne is presumed to be innocent of the charges in 
the indictment. and that présomption continues until when 
an and if you , the iury, are satisfied that the Government 
has proved the guilt of the défendant as to any such charge 
beyond a reasonable doubt. 

The expression "beyond a reasonabie doubt," what 

does it mean? We sav if- 

1 18 a uoubt founded on reasor. and . 

arising from the evidence or lac.: of evidence. It is a | 

doubt Which a reasonable person would hâve after carefully 1 

weighing ail the evidence Tt- i = i 

uence. It ls a doubt which is sub- 

stantiaï and not merely shadowv It iV a i T ’ 

Y* It 1^ a doubt which appeal 

to your judgment, your reason, your expérience vour 

Fciience, your cornraon 

sense. 

Now, members of the -inrv -, >- 

jury, a reasonable doubt is 

not an excuse to avoid the performance of an unpleasant duty 
It rs not sympathy for a défendant. A reasonable doubt is 
vajue, shadowy, spéculative, imaginary doubt, but such 
a doubt as would cause prudent persons to hesitate before 
acting in matters of importance to themselves. 


"" r»’ «">-««• u... CO U .,HO„ S « 

FOLtV U.UARE. NEW YOHt. N y 7-4SB0 
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2 

Proof beyond a reasonable doubt does not mean 

. 

3 

proof to a positive certainty or beyond ail possible doubt. 

' Vp' 

4 

If that v/ere tjie rule few rnen or women, however guilty, would 


5 

ever be convicted, because it is practically impossible for 


6 

a person to be absolutely and completely convinced of any 


7 

controverted fact which is not by its nature capable of 


8 

being proved to a niathematical certainty. 


9 

In conséquence, the law in a criminal case is 

4 

10 

that it is sufficient that the guilt of a défendant be 


11 

proved beyond a reasonable doubt and not beyond ail possiblej 


12 

doubt. 

1 


13 

1 

Members of the jury, as I said, four counts of j 

1 

à 

14 

the indictment are being submitted for the jury's verdict: 


15 

Counts 2, 3, 4, and 5. The fact that other counts are not J 


16 

being submitted to the jury is a matter of law with which ! 

- - 

_17 

the jury has no concern. It is irrelevant to the duty of 


18 

the iury to décidé as to the four counts submitted. 


19 

, Counts 2, 3, 4, and 5 of the indictment the 


20 

Government does not claim that the défendant, Mr. Rivera, 

■ 

21 

actua]ly robbed or assaulted Agent Castillo, or that the 

; • ; 

22 

défendant Rivera carried a gun during the commission of 

23 

these offenses charged. Rather, as you hâve heard, the 

« 

24 

Government contends that Rivera aided and abetted Fontanez 


25 

in the robbing and assaulting, and that Fontanez carried a 
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2 

gun during the course of those offenses. Fontanez, for 


3 

reasons with which the jury again has no concern, is not 


<7 4 

’nere on trial. Rivera is the only défendant on trial and 


5 

his guilt or innocence is to be determined solely on the 


6 

évidence, or lack of evidence, as against him. 


7 

For the jury's benefit, I am going first to 


8 

explain the four separate counts and the law applicable, and 


9 

then at onc time I'ra going to explain the law of aiding and 

I 

10 

abetting, because, as you hâve heard, tiiat is the law on 

I 

11 

which the Go/erninent relies to establish its case against 


12 

Rivera. Rivera is the one the Government contends aided and 


13 

abetted Fontanez and, ôf course, the défendant, as you hâve 


14 

heard, déniés absolutely that he aided and abetted Fontanez. 


15 

I am going to read first the second count, and 


16 

I should say that the jury should not try to remember the 


17 

details of these counts because I am going to give to Iladam 


18 

Foreman at the end this copy of the indictment for your 


19 

convenient use during your deliberations. 


20 

But this is the second count, Count 2, robbery 


21 

of money of the United States: 


- 22 

The grand jury further charges on or about the 


m*) 23 

18th day of October, 1974, in the Southern District of New 


24 

York — and that includes Bronx County, New York County, the 


25 

island of Manhattan — Rafael Fontanez and Adolpho Rivera, 

i 
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the défendants, unlawfully, willfully and knowingly did 
assault Jerry Castillo, a porson having lawful charge, 
control and custody of money and property of the United 
States, to wit, $14,000 of official advanced funds, with 
intent to rob, steal, and purloin such money and property 
of the United States. 

Under this Count 2, in order to find the 
défendant Rivera yuilty, you inust find beyond a reasonable 

doubt these three essential éléments: - - 

First, that Jerry Castillo had lawful charye, 
control, or custody of the moneys of the United States; 

Second, that Fontanez assaulted Castillo witn 
intent by robbery to obtain such moneys; and 

Third, that the défendant Rivera unlawfully, 
willfully, and knowingly aided and abetted Fontanez in the 

assault and the atternpted robbery. 

The terra "custody" rueans the care and keepiny of 


a thing. 


The expression "to hâve charye of a thing" moans 
to bc responsible for it or to hâve a duty or obliyation 


with respect to the thing. 

The word "control" when used to show a relation- 
ship with the thing means the riyht to exercise a directing 
or governing influence over the thing. 
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An "assault" is a willful attempt or threat to 
inflict injury upon the person of another coupled with an 
apparent présent ability to do so. 

The term "robbery" is defined as the unlav/ful 
takmg of property froin the person or possession of a person 
against his will by means of actual or threatened force or 
violence or fear of injury, immédiate or future, to his 
Personal property. . _ . . _ _ _ 

t 

Under this second count you hâve heard that 
Fontanez must be found to hâve intended by robbery to ou ta in 
money from Castillo, but it is not necessary for the 
Government to prove that he, Fontanez, or Rivera, knew that 
the money belonged to the United States or that Castillo was 
a fédéral officer. 

The final element under tne second count is that 
this défendant Rivera unlawfully, knowingly and willfully 
aided and abetted Fontanez in the attompted robbery, and» 
as I explained, I will cover at one L^me the law of eiding 
and abetting, because that is a cominon element of ail four 
of the counts submitted to the jury. 

But I would explain at this point what "knowingl 
and "willfully" means as those terms are used in the law. 

» i 

To do an act "knowingly" means to do it voluntarily and 

* * i 

intentio na iiy andnot because of inistake, or accident, or sonie 1 
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2 

other such innocent reason. 

3 

To do an act "willfully" rneans to do it knowingly 

4 

and délibérately and with a bad purpose and motive. 

5 

In determining whether a défendant lias acted 

6 

willfully, it is not necessary f'~r the Government to 

7 

establish that the défendant knew that he was breaking any 

8 

particular law. To do an act unlawfully simply rneans doing 

9 

something which is against the law. 

10 

Now, members of the jury, intent is a matter 

11 

important to ail four counts, and I cover intent here at one 

12 

tinie. Intent involves a person's stcte of mind, and while 

13 

this is a fact, it is a fact which it is impossible to prove 

14 

by direct evidence short of an express admission of a 

15 

défendant. This is because you cannot look into a person's 

16 

mind c.nd déterminé and see what his intent v/as. llowever. 

17 

like any other fact, intent may bc proved by circumstantial 

18 

evidence and proof of the circumstances surrounding the trans- 

19 

action may supply an adéquate and convincing basis for a 

20 

21 

finding as to intent. 

Toward the end of these instructions I will later 

22 

J» * 

’ h 

hâve occasion to say a few words about direct evidence and 

23 


24 

25 

circumstantial evidence. 

We hâve covereu Count 2, and as I will hâve 

occasion to emphasize, Count 2 and Count 3 are related to 
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cach other. If the jury finds the défendant not guilty on 
Count 2, then the jury should not considor Count 3. This is 
because a défendant cannot be guilty on Count 3 unless he is 
on Count 2. In substance Count 3 charges an aggravate 
form of the offense charged in Count 2. 

You need not try to roiaembcr these instructions 
in detail, because in addition to the indietment, 1 ara also 
going to give to Madam Foreraan a raeinorandurn for use on | 

returning the verdict, and in this mémorandum thisrpoint~ v r j ± I ~| 

be explained. Of course, the considération of these counts 

0 

is entirely up to the jury, the order in which you consider 
them; but I suggest you consider Count 2 first. 

If your verdict on Count 2 is not guilty, then 
you don't consider Count 3. 

If your verdict on Count 2, however, is guilty, 

then the jury should consider Count 3, which reads as follows: 

Count 3, use of a dangerous v/eapon: 

The grand jury further charges on or about the 
» 

18th of October, 1974, in the Southern District of New York, 
Rafael Fontanez and Adolpho Rivera, the défendants, in 
effecting and attempting to effect the robbery charged in 
Count 2 of this indietment, unlawfully, willfully, and 
knowingly did put in jeopardy the life of Jerry Castille by 
use of a dangerous weaoon, to wit, a .38 caliber revolver. 
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In order to find thc défendant yuilty of the 
charge in Count 3 you must find in addition to findiny him 
guilty on Count 2 that in comniitting or atternptiny to commit 
the robbery charyed in Count 2, Fontanez put Castillo's 
life in jeopardy by the ^use of a dangerous weapon, naiaely, 
a .33 caliber revolver, a dangerous weapon; a loaded revolver 
is obviously a dangerous weapon. 

In order for you to convict the défendant, on-- 

this Count 3, you rnust find beyond a reasonable doubt tiiat 
Castillo's life was put in jeopardy by the use of the 
revolver; that this was done in effectiny or attempting to 
effect the robbery charged in Count 2, and that it was donc 
unlawfully, v/illfully and knowinyly, as those terins hâve 
already been explained. 

In order for a person's life to be put in 
jeopardy, you inust be convinced beyond a reasonable doubt 
that the person was actually in danger of being killed. Mere 
fear on the part of the person that lie inight be killed does 
not suffice. To put a person's life in jeopardy reyuires an 
objective State of danger, not a subjective feeliny of fear. 

Members of the jury, as you hâve seen, the seconu 
and third courts are related to each other. In the same way, 
so, also, the fourth and fifth counts are related to each 
other. Whatevcr your verdict is as to Counts 2 and 3, you 
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must consider Count 4,which reads as follows: 

Count 4, assault on a fcderal officer and 

employée : 

The grand jury further charges on or about the 
13th of October, 1974, in the Southern District of New York, 
Rafael Fontanez and Adolpho Rivera, the défendants, 
unlawfully, willfully and Knowingly did forcibly assault, 
resist, oppose, impede, intimidate—and interfère with Jerry 
Castillo, an officer and employée of the Drug Enforceinent 
Administration while Jerry Castillo was engaged in and on 
account of the performance of his official dutias. 

Under this Count 4, in order to find the 
défendant Rivera guilty, you must find beyond a reasonable 
doubt the following éléments: 

First, that on October 18, 1974, Castillo was 
employed by the Drug Enforcement Administration and at the 
c ime of the commission of the acts charged, Castillo was 
engaged in the performance cf his official duties; 

Second, that on that same date, October 18, 1974, 
while Castillo was engaged in the performance of his official 
duties, Fontanez forcibly assaulted, forcibly opposed, or 
forcibly resisted, or forcibly impeded, or forcibly inti- 
midated or forcibly interfered with Castillo. It is not 
necessary for the Government to prove that Fontanez or 
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2 

Rivera knew that Castillo was a fédéral officer. It is not 


3 

necessary that the Government prove tiiat eacii of the acts 


i 

4 

was committed. It is sufficient if you find beyond a reason- 


5 

able doubt that ono or more of the acts, that is, assault. 


6 

or résistance, or opposition, or impediment, or intimidation. 


7 

or interférence was forcibly comi.ii tted. 


#27 8 

Uow the third essential element, that Fontanez 


9 

willfully did the act or acts charged; 


10 

The fourth element, that the défendant Rivera 


11 

willfully and knowingly aided and abetted Fontanez in his 


12 

acts açjainst Castillo. 


13 

You remembor I already explained an assault. 1 1 

14 

lhe word resist" means to oppose by physical power, to 


15 

strive against, to counteract, to defeat or frustrate. 


16 

1° oppose' means to resist by physical means. 


17 

To irnpede is defined as stopping progress, 


18 

to obstruct, to hinder. 


19 

Intiniidate is defined as to make one timici or 


20 

fearful, to inspire or effect with fear, to friyhten, doter. 


‘ 21 

to overawe. 


. * 22 

Interfère" means to corne in collision with, to 


y 23 

intermeddlTe>. to hinder, to interpose, to intervenu. 


24 

Those are the terms that are used in Count 4 and 


25 

in the law. 
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Tf the jury finds the défendant Rivera not 
guilty on Count 4, thon the jury should not consicier Count 5 
This is because the défendant cannot be guilty on Count 5 
unless he is guilty on Count 4. In substance, Count 5 
charges an aggravated form of the offense charged in Count 4 
If, however, the jury finds the défendant guilty 
on Count 4, then the jury shoulu consider Count 5, which 
reads as follows: 

Count 5, use of a deadly and dangerous weapon: 
The grand jury further charges on or about the 
18th day of Üctober, 1974, in the Southern District of dow 
York, Rafael Fontanez and Adolpho Rivera, the défendants, 
unlawfully, willfully, and knov/ingly, did in tne commission 
of the acts charged in Count 4 of this indictrnent use a 
deadly and dangerous weapon. 

In order to find the défendant, Mr. Rivera, 
guilty of this charge in Count 5, you must find in addition 
to finding him guilty on Count 4 that in committing the 
offense charged in Count 4, Fontanez used a dangerous weapon 
namely, a .38 caliber revolver. You must find that this 
revolver was used in the commission of the offense charged 
in Count 4 and that it was done unlawfully, willfully, and 
knowingly. 


25 


Dow, members of the jury, having completed an 
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2 

explanation of the four separato counts, we coine to tne law 

3 

of aiding and abetting, wliicii is an clement under eacn of tae 

KZ? 4 

counts . 

5 

The issue for you is whether Rivera, wao was not 

6 

charged by the Government with the actual robbing or 

7 

attem^tinü__to rob or assaulting of Castillo, or with the use 

8 

of a gun in commission of these offenses, is guilty of these 

9 

offenses nonetheless as an aider nrrd 'abetter. The 

10 

Government contenais that lie is guilty because ne aided and 

11 

abetted Fontanez in the commission of thosc offenses charged.! 

12 

In order for the Government to prove fais aiding 

13 

and abetting, it is not necessary for the Government to snow 

14 

that Rivera personally tried to rob Castillo or that ne 

15 

Personally assaulted Castillo; nor is it necessary for the 

16 

Government to show that Rivera possessed a gun during the 

17 



commission of those offenses charged. The Government inust 

18 

show only that Fontanez did the robbing or attempting to 

19 

rob, the assaulting, the interférence, etcetera, that 

20 

Fontanez carried a gun, and that Rivera aided and abetted 

21 

Fontanez in those acts. 

22 

• 

i V 

The Government relies on a law of Congress which 

23 



reads as follows: ‘ 

24 



Rrincipals: (a) Whoever commits an offense 

25 

against the United States or nids, abats, counsels, commande. 

• 
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induces, or procures its commission, is punishable as a 


principal ; 


(b) Whoevor willfully causes an act to be done 


which if directly performed by hijti or another would be an 
offense against the United States, is punishable as a 


principal. 


This means that not only is the person who 


commits an illégal act the person usually called the 
principal guilty, but anyone v/ho aids and abets him in the 
commission of the act is likewise guilty of committing that 


illégal act. 

In this instance Fontanez is the principal, and 
*-he défendant Rivera is cnarged in the indictment unaer the 
aiding and abetting law, which I just read. In order to finu 
that the défendant Rivera aided and abetted Fontanez to 
commit the offenses chargea in thesu four counts, you inust 
find that the défendant Rivera in some way associated iiii.iseli 

with the criminal venture; that ne participated in it as 

• 

something that he wished to bring about; that he, by his act 


t . v 

f A' P n 

or acts endeavored to make it succeed. P ' / 

— 

In determining this question you may consider 


whether the défendant Rivera hnd joined with Fontanez in a 
criminal venture, a plan, a partnership, to rob or. to-lril] 

‘fy 

o,r to assault. This participation by tue détendant Rivera 
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rnay be shown by any act designed to promote or furthor the 
criminal vcnture, evon of relativcly slight importance, 
which you find was committed by the défendant Rivera. 

Uut to find the défendant, Ilr. Rivera, guilty 
of aiding and abetting yoa juust find sometning more than 
mere knowledge on his part thnt the crime was being 
comrnitted, since a mere spectator at a crime is not a 
participant. I repeat, however, that it is. not necessary__tn_ 
find that Rivera himself did any of the acts, since parti¬ 
cipation in a crime can, for example, be found if you find 
that Rivera aided and abetted Fontanoz in the commission of 

| 

the crimes. 

ilembers of the jury, I hâve emphasized this 
inorning, and I think yesterday, that the jury alone décidés 
ail issues of fact which, of course, involves passing on the 

ê 

credibility of witnesses. How do you détermine whether you 
believe a witners, or whether the witnesses are telling tne 
truth? You use your ordinary comraon sense which you by no 
means leave behind you when you corne here to the courtroom 
and when you retire to deliberate in the jury room. You 
draw on your expérience, your meeting and dealing with peoplc 
in evet/day business and social life. In passing upon tne 
credibility of a witnoss you take into account any incon- 
sistencies or contradictions, conflict of testimony of utiior 
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witnesses, the deineanor of the witness. Demeanor on the 
witnass stand is also a factor to be considerod by the jury 
in determininy what degree of crédit to give a witness: 
the relationsnip to the controversy; the bias or 
iropartiality of the witness* testimony; the strength or 
weakness of recollection. 

And so , you observed the witnesses, you heard 
thern. Did they seem frank, open, truthful, and candid?_ You. 
take each witness and on the basis of your everyday 
expérience you détermine whether you believe the witness 
w ^ ia t extent you believe the witness v 

You may consider whether any witness lias any 
mterest in the rnatter or any interest which might affect 
his testimony. if a witness has an interest, you may 
consider this in weighing the testimony. An interested or 
motivated witness is not necessarily unworthy of belief. 

It is °nly a factor to be considered by the jury in 
determining what weight to give his or lier testimony. 

Uow, members of the jury, the law permits but 
does not reguire a défendant to testify in his own behalf. 

défendant, Mr. Rivera, has taken this witness stand and 
has testified. Obviously a défendant has a deep, Personal 
interest in the resuit of his prosecut.ion. In fact, it *ee.„s 
clear tliat he has the groatest interest of ail. 
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Interest créâtes a motive for false testimony. 


3 

The greater the interest, the stronger the rnotive, and’ the 


4 

interest of a défendant in the rosult of his criminal trial 


5 

is of a character possessed by no other v/itness. In 


6 

appraising his credibility you may take this fact of interest 


7 

into account. However, it by no nieans fcllows that siinply 


8 

because a person has a vital interest in the outcome that 


9 

he is not capable of giving a truthful account of events. 


10 

It is for you, the jury, to décidé to v/hat 


11 

extcnt if at ail his interest has affected or colored his 


12 

testimony. 


13 

Evidence that a witness has one or more previous 


14 

criminal convictions may be considered by the jury in 


15 

weighing the credibility of that v/itness. That a person has 


16 

such a conviction or convictions does not rnean that he cannot 


17 

tell the truth. It is simply a factor for the jury to con- 


18 

sider in determining credibility. 


19 

You hâve heard référencé earlier to direct i 


20 

evidence and circumstantial evidence. 


21 

Direct evidence is where a v/itness testifies to 


22 
% • 

i 

v hat he saw, heard, obse^ved, wnat he knov/s of his own 


' 23 

knowledge, something that cornes to him by virtue of his 


24 

senses. 


25 

Circumstantial evidence is evidence of facts 









and circumstances from which one laay infer connected facts 
which reasonably follow in the cominon expérience of mankind. 

I use often a fairly simple illustration of v.iiat 
is raeant by cirourastantial evidence. You doubtless remember 
the old story of Robinson Crusoo and how ono day Crusoe 
found and saw footprints in the sand on the beach. Crusoe 
did not see any rnan walking on the beach but hc drew an 
inference from the fact of the footprints that a man had been 
walking on the beach. The footprints were circumstantial 
evidence. That's about ail there is to circumstantial 
evidence. You infer on the basis of reason and experiei.ee 
from an established fact the existence of sonie other fact. 

Members of the jury, I corne to the end of tuese 

J . 

instructions and say to you in conclusion that each of you 
jurors is entitled to his or her own opinion. You should, 
however, exchange views amongst yourselves each with your 
fellow jurors. That is the very purpose of jury deliberation 
to discuss and consider the evidence, to listen to the 

i 

arguments of your fellow jurors, to présent your inc-vidual 
views, to consult with one another, and to reach an agrcement 
based ^olely and wholly on the evidence if you can do so 
without violence to your own individual judgment. 

Each one nust décidé the case for himself or 
herself after considération with your fellow jurors of tne 
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2 

évidence in the case, but you should not hesitate to exchange 

» 

3 

an opinion which, after discussion with your fellov/ jurors 


^ 4 

appears to be mistaken in the ücjnt of the discussion viewed 


5 

against the evidence and the law. However, if after care- 

4 

6 

ful ly considcring ail the evidence and the arguments of your 


7 

fellow jurors, you entertain a conscientious view which 


8 

differs from the others, you arc not to yield your conviction 


- .... _ 0 

simply because you are outnurnbered or outweigned. Your 


10 

final vote must reflect your conscientious conviction as to 

1 

11 

how the issues should be decided. 


12 




Members of the jury, any verdict must be unani- 

1 

13 

mous; that is, as to eacii count the verdict must be unani- 


14 




mous. 


15 

1 



The jury is not to consider, or in any way to 


16 

speculate, upon the punishmenf which may be imposed upon the 


17 

défendant if he is found guilty. Under your oath as jurors 


18 




you cannot allow a considération of a i>unishment which i,iay 


19 

be imposed upon the défendant if he is convicted to influence 


. 20 

your verdict in any way or in any sense to enter into your 


21 | 

deliberations. The function of aj ury is to détermine the 

• 

22 



•->: . . 

guilt or innocence of a défendant on the basis of the 



evidence and the instructions of the Court. It is the Judge 


24 

alone, the Court, who has the duty of determining the 


25 




sentence, if there is «î conviction. 

CAâiTuVau _____ • 
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Ladies and gentlemen, tho charges here, as you 
must appreciate, are most serions. A just détermination of 
tins case is important to the public. It is equally importan 
to tins défendant, Mr. Rivera. Under your oath as, jurors 
you must décidé the case without fear or favor and solely, 
as I hâve said any nurnber of timos, on the evidence and the 


law. 


If the Government lias failed to carry its burden 
of proof as to any count or counts against the défendant, 
your sworn duty is to bring in a verdict of not guilty on 
such counts or count. If the Government bas carried its 
burden as to any count or counts as to this défendant, 

Mr * River a, you must not flinch from your sworn duty and 
you must bring in a verdict of guilty on such count or 


counts. 


The guilt or innocence of the défendant is for 
you and you alone to détermine. The Government to prevail 
must prove the essential éléments by the required degree of 
proof. if it succeeded, your verdict must be guilty; and if 
it failed, your verdict must be not guilty. 

Each count of the indictment, the four counts, 

2, 3, 4, and 5, should be considered separately. 3 and 5 
are to be considered only if you find that as to 2 and 4, 
that the défendant is guilty. 


25 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Therefore you may find the défendant not guilty 
on al] counts, guilty on ail coanty, or guilty on some counto 
and not guilty on other counts. 

I am not suggesting any of these alternatives. 

I am only trying to point ont and make clear that you must 
consider the four counts separately. 

I am giving Madam Foreman a copy of the indict- 

ment for the convenient use of the jury in considering -t ue * . 

several counts. The indietment is not evidence. The 

défendant has pleaded not gulty to the charges in the indiet¬ 
ment . 

I am also giving to iladam Foreroan a form to u<?. 
used simply as a guide for returning a verdict on each count 
as to the défendant. This form is not to be signed. It is 
only for your convenient use. 

Your verdict will be returnod orally by Madarn 
Forelady in open court and, of course, it goes without saying 
that the form of this mémorandum is not intended to, nor 
should it in any way, influence your verdict. In this con¬ 
nection I remind the jury, again, that Counts 2 and 3 are 
related to each other and Counts 4 and 5 are related to each 
other. 

You must consider and return a verdict, in any 
event, on Counts 2 and 4. 
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2 

If your verdict on Count 2 is not guilty, then 

• 

3 

you should not consider Count 3. 


4 

If your verdict on Count 2 is guilty, you should 


5 

consider and return a verdict on Count 3, which, you under- 


6 

stand, is an aggravated type of offense charged in Count 2. 


7 

If your verdict on Count A is not guilty, you 


8 

should not consider Count 5. If, however, your verdict on 


9 

Count 4 is guilty, you slioiild cnn? idor -inri y r *4- nr * n - _ rni . 1 •_ ». B 


10 

on Count 5 which, you understand, is an aggravated type of 


11 

offense charged in Count A . 


12 

I hâve hoped in the form of this mémorandum to 


13 

indicate to you v/hat I hâve just explained as to the 


14 

relationship of Counts 2 and 3 and the relationship between 


15 

Counts 4 and 5. 


16 

If during your deliberations you wish to see any 


17 

of the exhibits, ladam Forelady should send out a note by a 


18 

marshal and we will send in the requested exhibits to you. 

#29 

19 

If >ou should wish any testimony read to you. 

• 

20 

likewise send a request through the marshal and your request 


21 

will be considered and, if granted, as it usually is. 


22 

arrangements will be inade. 

l 

23 

Members of the jury, we hâve reached that point 


24 

in the tria] where we must excuse the two alternate jurors. 


25 

This, of course, has been a short trial, but one can never 
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will accoinuany you to the jury room. This matter is sub- 
mitted to you for your decision. You may retire. 

(The jury retired to deliberate at 11:00 a.m.) 

THE COURT: Mr. Clerk, would you mark as a Court 
exhibit a copy of the mémorandum which we hâve given to the 
jury foreman. 

(Court Exhibit 1 marked.) 

THE COURT: Would you give copies of the~meino- 
randura to the attorneys, please. 

We will wait the pleasure of the jury. 

(At 12:20 p.m., the following proceedings took 

place :) 

THE COURT: We hâve two notes from the jury: 

"We want the testimony of Castillo at the tiiae 
when the two men were returning to the car with the bag, 

196th Street, Colonial Avenue." 

The other just says "définition of reasonable 
doubt." That's the second note: "Définition of aiding and 
abetting." 

I think, for one thing, we ought to send the 
jury to lunch. I don't think we'd better try to do ail this 
before lunch. 

We had planned to send them to lunch at 12:30. 
Will you tell the marshal to takc them to lunch at 12:30 or 
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3 

W 4 
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20 
21 
22 

; 23 

24 

25 


now, if he can. 

Tell the jury that we will answer the notes the 
first thing after lundi. 

The rest of the first note is: "We also want 
ail of Rivera's testimony." 

Again, the first note says: "One, v/e want the 
testimony of Castillo at the tirne the two men returned to the 
car with the bag; two, we also want ail of Rivera 1 s testimony 

The Rivera testimony is no problem. They want 

it ail. 

Couldn't we, off the record, agréé what part of 
the testimony of Castillo relates to the time wlicn the two 
men returned to the car with the bag? 

MISS GERLING: I believe the part where he soes 
them tlirough the rear-view mirror on. 

THE COURT: Unless I hâve the reporter read it 
ail now, there is no rnechanical wav I Jcnow for isolating 
this part of it. I had hoped that you could, off the record, 
let the reporter run through his notes and agréé to it. 

MISS GERLING: Whatever you say, Judge. 

THE COURT: The alternative is to hâve him start 
in and read it ail. Do you want him to do that? 

MISS GERLING: I don ' t understand, your IJonor . 
What do you want me to agréé on, Judge? 
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THE COURT: I want you to agréé on that part, 
if you can, of the testimony of Castillo v/hich answers tne 
note of the jury. You can hâve the note. 

MISS GERLING: You want nie to agréé with tJie 
United States Attorney? 

THE COURT: Forget it. T will do it myself. 

Just forcjet it. 

(Luncheon recess.) 

(At 2:00 p.m. the following proccedings took 

place :) 

(Jury in box.) 

THE COURT: Mernbers of the jury, we hâve your 
notes and we hâve arranged to answer them. 

The first note has two requests for testimony 
and the first of those two requests is: "We want the 
testimony of Castillo at the time when the two men returned 
to the car with the bag, 196th Street, Colonial Avenue." 

The procedure for giving you such testimony is 
to hâve the reporter read the questions and answers to the 
jury. The reporter, with niy assistance, has located the 
P° r ti° n s of those notes which he is now going to read to you. 
We are going to read froni both the direct examination by 
the Assistant United States Attorney and also from the cross- 
examination of the same subject. We are prepared to read ail 
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2 

of the testimony that we think relates to your request, but, 


3 

• 

i.f at any time, Madam Forolady, you think that the jury lia? 


W 4 

heard ail of the testimony it wants to hoar, siinply rai se 


5 

your arm and I will ask the jury and we will stop. We don ' t 


6 

want to shorten it in any way, but we just give you that 


7 

method of expressing a time when you think the jury lias 


8 

heard everything that jury wants to hear on this subject. 


9 

(Record read.) 


10 

THE COURT: That's the testimony as we find it 


11 

of Castillo at the time when the two men returned to the car 

1 

12 

with the bag. 


13 

The second testimony the jury asked for is ail 


14 

of Rivera's testimony. 


15 

(Record read.) 


16 

THE COURT: We think we hâve satisfied and 


17 

answered the jury's first note. 


18 

■fhe jury asked in the second note two questions. 


19 

The first is for a définition of reasonable doubt. 


20 

• 

Of course, it will be impossible to repeat 


21 

exactly what I said this nornincj, because I rely on notes. 


. 22 

* 

' 23 

i 

but I deliver these instructions from sorae expérience. I 

think I can repeat the substance of what I told the jury 


24 

reasonable doubt meant. 


25 

It is a doubt founued on reason, and it arises 


i 
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out of the evidence in the case or lack of evidence. Jt is 
a doubt v;hich a reasonable pcrson bas after weighiny ail the 
testir.iony. It is a doubt which is substantial and not 
merely shadowy. A reasonable doubt is one which appeals to 
your reason, your common sense, your expérience, your 
judgment. It is not an excuse to avoid the performance of 
an unpleasant duty; it is not sympathy for a défendant. A 

reasonable doubt is not a vague, spéculative, imaginary _ 

doubt; but such a doubt as would cause prudent people to 
hesitate bofore actiny in matters of importance to tnemselves 

Proof beyond a reasonable doubt does not r.iean 
proof to a positive certainty or beyond ail possible doubt. 

If that were the rule, few men or v/oiuen, however guilty, 
would ever be convicted. It is practically impossible for 
a person to be absolutely and completely convinced of any 
controverted fact which is not capable of being proved to 
a mathematical certainty, and it is for that reason that the 
law in criminal cases is that it is sufficient that the 
guilt of a défendent be proved beyond a reasonable doubt 
and not beyond ail possible doubt. 

The jury also asked for, as the note says, a 
définition of "aiding and abetting." 

The statutory provision about aiding and 
abetting is found in Section 2. It really makes no 
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différence, the section nurabcrs, but it is found in the 


3 

section of the Criminal Code of the United States and it 


^ 4 

rends as follows: 


#30 5 

Principals: (a) Whoever commits an offense 


6 

against the United States or aids, abets, counsels, comrnands, 


7 

induces, or procures its commission is punishable as a 


8 

•principal ; 


_ _ 9 _ 

"(b) Whoever willfully* causes an act to h.* 


i io 

donc which if directly performed by him or another 

| ii 

would be an offense against the United States is punishable 

12 

as a principal." 


13 

1 his statute i.ieans that not only is the pcrson 


14 

who commits an illégal act usually callcd the principal 


15 

but anyone who aids or abets in the commission of 


16 

the act i s likewise guilty of committing the illégal act. 


17 

In this instance in the case on trial Fontanez is the 


18 

principal and the défendant, Mr. Rivera, is charged in the 


19 

indictment under the aiding and abetting law which I read. 


20 

In order to find that the défendant Rivera aided, 


21 

• 

helped, abetted, assisted — thcy ail mean substantially the 


22 

r 

same thing — Fontanez to commit the offenses charged in the 


? 23 

four counts which the jury is considering, you must find 

1 


24 

th it the défendant Rivera in some v/ay associated himself 


25 

with the enterprise, with the criminal venture, that he 
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16 

17 

18 

19 
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participated in it as something lie wished to bring about, 
that he, by his act or acts, endeavored, helped, attempted 
to make it succeed. 

In determinincj t’ne question of aiding and 
abetting, you may consider whether the défendant, I-lr. Rivera, 
had joined with Fontanez in a plan, a partnership, a 
criminal venture to rob, or assault, or harm the raan with 
whom Fontanez was dealing who turned out to be /igent 
Castillo. 

This participation by the défendant, îlr. Rivera, 
may be shown by any act intended to promote or further the 
criminal venture, even of relatively sliglit importance, 
which you find was committed by the défendant Rivera, but 
to find Rivera guilty of aiding and abetting there must be 
something more than mere knowledge that a crime is being 
committed because a spectator, a mere onlooker at a crime, 
is not a participant. 

It is not necessary, of course, to find that 
Rivera himself did directly any of the principal acts of the 
offense, the attempting to rob or robbing or assaulting or 
interfering with Castillo because participation in the 
crime in the sense of the aiding and abetting statute may 
be found if you find that Rivera aided, helped, assisted 
Fontanez in the commission of the crime. 
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I hope we hâve helped the jury by these answers. 
The jury may retire and continue their deliber¬ 


ations . 










